INTRODUCTION
The Internet has created various empowerment and communication tools. No one would have envisaged that the Internet will be so powerful with advanced tools emerging sporadically for users. The advent of social networking sites (SNS) has become a reality of the digital age.
These sites are highly interactive, creative and addictive. Statistics compiled by TNS Canadian Facts showed that six in ten people in their 30s have visited at least one SNS while 45% of those in their 40s have also done so.
1 Also figures from TNS show that teens and young adults are the heaviest users of these sites with 83% of 13 -17 year olds and 74% of 18 -29 year olds visiting at least one the sites before. 2 These sites have millions of users registered and visiting them on a daily basis.
Social networking websites like Facebook, You Tube, LinkedIn, Twitter were designed to help interested parties share and connect with themselves. Facebook remains the most popular of the social networking sites in the world today with 500 million active users worldwide. Its users spend over 700 billion minutes per month on it 3 . Users of social networking sites post comments, pictures and personal information on these medium thereby eliminating any amount of distance whatsoever. Social networking sites have successfully instituted not just connections but also a lot of changes in the digital world. SNS provide a great opportunity for individuals to exchange and reach out on personal, professional and social ideas but its use has also been the subject of litigation in the courts lately just like any man made invention. Twitter. These developments raise a number of questions as to whether there are any guidelines on the use of these tools by employers for employees. Should employers and regulatory bodies have policies and guidelines in place in the workplace for using these tools? I have decided to review one of the very first cases in Canada where employees in a unionized environment were fired for the postings they made on Facebook. This issue is relatively new and emerging as I noted in my introductory paragraph but is is very crucial and important and needs to be addressed eventhough many employers are avoiding dealing with it.
This commentary is a review of the recently decided case -Lougheed Imports Ltd.
Operating West Coast Mazda doing business as West Coast Detail & Accessory Centre v United
Food and Commercial Workers International Union, Local 1518. The case involved two employees in a unionized environment who were fired for their "egregious" postings on Facebook which makes it the one of the first cases where employers took this kind of action in Canada. The Union filed a complaint before the British Columbia Labour Relations Board alleging that the employer was in breach of sections 5, 6 and 9 of the Labour Relations Code.
Another significance of this case is that it highlights the impact of the use of information technology through social media as a means of communication in the work place; whereas not too long ago the common practice was that this kind of information was in the form of print using bulletin boards.
I note in this review that the British Columbia Labour Relations Board in this case
overlooked the crucial aspect of employers setting workplace policies and expectations regarding the use of social media despite the fact that the employer in this instance admitted that they did not have any experience with issues arising from Facebook postings. Having policies in place in the workplace becomes imperative because of the technological advancements which has seen a proliferation of social networking sites taking over all areas of our lives and are being relied upon as a means of communication. These policies will help to clarify employer"s expectations on the use of social media by employees in the workplace and outside. In the case of regulated professions, it is also necessary to have policies and guidelines by regulatory bodies; an initiative that is being taking seriously by some institutions. Labour unions also need to take similar proactive steps by having social media policies in contract agreements. In other words, the policies will state in clear terms the employers" expectations when employees are using social media and they will act accordingly. Such policies will be cognizant of the provisions of the The two main issues raised in this case are:
1. Whether the employer committed unfair labour practices as prescribed by sections 5, 6
and 9 of the British Columbia Labour Relations Code;
2. Whether the two employees that were fired were exercising their freedom of expression rights available to them by the provisions of section 2(b) of the Canadian Charter of Rights and Freedoms through social media postings on Facebook.
Case Summary
Because of the offensive nature of the language that was used by the parties in this case, the names are not mentioned in the transcript, their initials have been used. J. On September 23, there was meeting in the office with a representative from WorkSafe B.C., J.C., F.Y., another manager, Marco, A.P. and two other employees. J.T. was said to have stormed into the meeting, agitated and saying that he should have been part of the meeting; but he was asked to return to his duties by J.C. After the meeting J.T. was issued a written warning about his "disruptive, interruptive and confrontational behaviour" when management was meeting with the representative of WorkSafe BC. The letter further stated that any further behaviour like the one described will "lead to termination of employment". At this stage nothing had been said to J.T. about the Facebook postings.
Meanwhile on September 23, 24 and 27 respectively, J.T. made the following postings as his status update and these postings were viewed by J.C. using the former employee"s Facebook On September 30, a former employee of West Coast Mazda had telephoned F.Y. to enquire "whether everything was okay" at the work having seen A.P"s postings on Facebook. On October 7, J.T and A.P."s employment were terminated for making disrespectful, damaging and derogatory comments on Facebook which the Employer found to be "inappropriate, insubordinate and creating a hostile work environment". The Employer noted J.T and A.P."s denials at the investigation meeting saying that it compounded their wrongdoing.
The Union filed this complaint before the BCLRB stating that the Employer breached Sections 5, 6 and 9 of the Labour Relations Code. The Union also said that the terminations were made as an anti-union animus thereby committing unfair labour practices.
Was there any anti-union animus in the termination?
The main argument that the Union brought before the BCLRB was that the Employer failed to establish that the action taken against J.T and A.P. were motivated by anti-union animus. For example they said that the Employer started to build a file on J. T. on August 27 which was the day they were notified about the certification application. They argued that prior to this date F.Y. had access to J.T."s Facebook account on which he had vented his angry feelings and no action was taken against him then. Also they mentioned that the Employer kept track of J.T."s posting claiming that they were monitoring his union activity which to them was not necessary.
The Union also argued that the Employer ought to have called J.T. aside immediately they became aware of the Dexter"s postings citing that they have been inconsistent in their reaction and previous treatment of homophobic comments in their workplace.
The Union also submitted the manner in which the Employer carried out its investigation about the conduct of J. T. and A. P. depicts anti-union animus as by not issuing a warning to the two of them meant that they were building up small infractions against them and also as a means of retaliating their support for the Union. They noted that the Employer started to build the file on J.T. and A.P. on September 24, the day that the certification application was received.
Furthermore the Employer did not inform both J.T. and A.P. of their expectations of the use of Facebook which would have constituted a "corrective action" 5 but went ahead to terminate them.
The Union argued that the Employer did not give any consideration to the fact raised by A. P. that he did not write the posting of September 30. It said that the Employer ought to have interviewed A.P."s girlfriend to get some facts from her; they also failed to carry out any investigation about Internet usage at the work site until after his appointment had been terminated. The Union noted that even after the first set of postings was identified, the Employer still allowed them to carry on working meaning that "the employment relationship was not irreparably severed" 6 .
The Employer argued that the two employees" were terminated for proper cause noting that "there is a reasonable relationship between the misconduct in question and the penalty imposed" 7 . In proofing that A.P. did indeed write the posting of September 30, they argued that he was dishonest throughout the investigation and noted that he was angry for being sent home; which gave him ample time and sensitivity to make such comments.
Was there any impact of social media policy?
The Union acknowledged the seriousness of J.T. and A.P."s verbal abuse on Facebook but argued that the Employer did not make its expectation clear to its employees regarding the use of this social media tools. In the case of J.T. the Employers asserted that the fact that he The Employer reiterated the fact that they had never had to deal with situations involving Facebook postings and so as a matter of fact there was a coincidence with the dates when they received the notification of certification and the date of the first posting brought to the attention of J.T."s manager. They said they did not exercise any delay in investigating the misconduct.
They also said that the fact that they did not react to J.T."s first posting did not mean that the employment relationship has not been irreparably severed. 
Decision of the British Columbia Labour Relations Board and Beyond
The BCLRB examined the issue of whether the Employer -Lougheed Imports" action in terminating the employment of J. T. and A. P. was motivated by anti-union animus. The Board found no anti-union animus in the action. The Union in its argument relied on the Employer did not provide any of the factors listed by the Board in ETL Environmental Technology, BCLRB
No. B195/93 ("ETL") to establish that it did not act upon anti-union animus.
The Board noted that the Facebook comments posted by J.T. and A.P. were "damaging comments about the Employer"s business" having been posted to almost 100 or 377 people including employees. The comments were also described as "offensive, insulting and disrespectful" 14 about their supervisors and managers. The comments about the supervisors the Board said were "not similar conduct to the inappropriate comments made on the shop floor on a regular basis" 15 .
With respect to the manner in which the Employer carried out its investigation, the Board agreed with the Union that it was puzzling and suspicious that the Employer did not raise the he added a disclaimer noting that the views and opinions were not those of the Facebook user and he subsequently removed it from his page. The arbitrator found that the comments could create potential harm to the reputation of the company and its ability to manage its business; his misconduct was a serious breach of the company"s policies. However the discipline imposed by the company was found to be excessive.
The pace at which jurisprudence is developing in this area means that this issue needs to be taken more seriously. The fact is that the postings were made accessible to millions of users on Facebook and depending on the privacy settings, these postings can be viewed by everybody and a lot of harm can be done. The University of Calgary in its letter to the students noted that the conduct of the students has "caused unwarranted professional and personal injury to Prof. Mitra".
Using the interpretation of La Forest J. in Ross v New Brunswick School District No. 15,
that in "…cases where expression is communicated in a physically violent manner…"; one can argue that the language used by J.T. and A.P in their Facebook postings were violent and damaging to their supervisors and employers even though they were made outside the work place and after hours. The British Columbia Labour Relations Board described these comments as "offensive and egregrious" expressing contempt and ridiculous. Even though the scope of constitutional freedom has been described as very broad, it is not enough to express one"s opinion to ridicule others. A.P"s posting was directed at discouraging people from patronizing his employers; this is just not offensive and egregrious but also mischievous. The Ross" case and the Lougheed Import case have a number of similarities as the comments by these parties were all made outside the work place and publicly. Ross, a teacher made anti-Semitic remarks which were published and distributed to the public; he also made television appearances. Attis a parent whose children attended school in the district where Ross taught filed a human right complaint against the school board under section 5 of the Human Rights Act. Attis also suggested that this was religious discrimination as the school Board did not discipline Ross for his action which discriminated against another religion; also he suggested that the Board condoned Ross" outside classroom activities.
In the case of the University of Calgary students, their comments were seen as a form of criticism which may assist future students in course selection and also as a form of feedback for the department. I will like to argue that the students comments is damaging to the professional reputation of Prof. Mitra even though they were exercising their freedom of expression rights.
The postings were capable of destroying Prof. Mitra"s reputation as an academic, whatever the student"s grievance against her style or method of teaching; she also has constitutional protection under section 2(b) of the Charter.
The nature of all these postings on social media tools shows that these tools allow people to "vent true feelings" and they tend to be aggressive online. This is what J.T and A.P. used
Facebook to communicate to all those who had access to their pages. Organizations and employers still need to set up policies that will help employees know how to handle communication on social networking sites given the rate at which they are being used. The guidelines according to the Registrar of the College were also developed from the results of a survey of conducted for its members on the usage of the Internet; Table 1 below summarizes some of the responses received. The table shows that teachers use the Internet for researching for work, looking for classroom resources, staying current on education trends, networking as well as using it to access social networking sites such as Facebook, YouTube, Twitter and MySpace; blogging, and reading newspapers. And in fact, Facebook is highly used by teachers as they spend an average of 3.6 hours on it compared to the other sites. In the digital age where technology and social networking sites have introduced another method of instruction, it is inevitable for instructors and teacher to look for ideas for teaching and instructing their students"-members of the "digital tribe". The Professional Advisory clearly acknowledges the innovation that the Internet has imposed on the teaching profession and is 21 The figures used in this table were reproduced from the "Electronic Communication and Social Media -the New
Frontiers "There"s (Quite Probably) an App for That" …or a Professional Advisory". Toronto: Ontario College of Teachers, 2011. p. 35 especially mindful of the fact that these sites were not created specifically for educational purposes and may likely expose members to risks.
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The Professional Advisory document addresses the following four areas and provides clear guidelines:
1. New Frontiers in Teaching and Learning 2. Private vs. Professional
Criminal and Civil Law Implications

Disciplinary Implications
In the first section, the Professional Advisory acknowledges the purpose of electronic communication and social media as effective tools for teachers, students and parents and guardians. The guideline prescribed now leaves it to members to know and respect proper professional boundaries with students, even when students initiate electronic interaction" 23 . It noted that these media were not originally designed for "educational purposes" clearly letting members know that a sense of professionalism is expected from them. This guideline also implies that there is a level of risk involved in the use of these sites and warns teachers to take precautions in using them. Teachers are expected to notify parents/guardians before using social networks for classroom activities as well as give them access to these pages.
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The second guideline distinguishes between the private and professional life of a teacher.
It declares that teachers should maintain sound judgment, due care and a sense of professionalism at all times in their personal and professional lives. The teacher"s off-duty activity regardless of whether it is directly related to teaching is relevant to their suitability to 27 The guideline states that teachers should maintain a professional persona when in communication with students electronically and it should be done at appropriate times of the day using educational platforms such as a school webpage and not a personal one. Similarly they are required to decline student-initiated friend requests and they are not to issue friend requests to students.
In the third guideline which focuses on professional vulnerability, teachers are reminded that "social media encourage casual dialogue" and tends to lead to informal communication. As a result, they are asked to avoid private texts, phone numbers, personal email contacts and photos of a personal nature from students. criminal and civil proceedings; the findings of which can be used at the College"s disciplinary hearings. There has been a disturbing number of criminal cases involving teachers in the past decade especially computer related crimes. I cannot provide the statistics at this point but it will be the subject of another work. However the social media aspect is an emerging area with a lot of interesting cases coming up in the courts all over the world.
As a regulatory body, the College has the onus to discipline it members and the fifth guideline states that the misuse of social media and electronic whether intentional or inadvertent could have serious disciplinary consequences 29 . It noted some behaviours that have been used to discipline members such as:
 inappropriate electronic communication with students, colleagues, parents/guardians and others  sending graphic sexual materials electronically to students  using school equipment to access, view or download pornography, including child pornography  luring students and non-students via the Internet, as defined by the Criminal Code".
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The Professional Advisory goes further to establish guidelines in understanding privacy concerns of teachers, students and members of the public in general. It urges members to manage the privacy and security settings of their social media accounts and to check them as frequently as possible since they change. Privacy settings for contents and photos are to be set appropriately and require that students should not be allowed to view or post among others. (sic) could lead them to cross the professional line". 33 These guidelines should provide a means of overcoming some of these challenges to members.
What are the risks of Using Social Media
Having reviewed the facts of the Lougheed case and the contents of the Professional Advisory issued by the Ontario College of Teachers, there is no doubt that the use of social media poses a lot of risks, a fact which is still not being taken seriously. Social media has come of age and will continue to grow exponentially as new technology emerges. Bennett and Collie (2011) observed that using social networking sites comes with a number of risks such as privacy and confidentiality. They suggested that companies should also establish employee policies to deal with some of the risks of social networking sites. These policies should cover issues such as privacy, confidentiality, copyright infringement, defamation and comments by employees on the business and activities of the employer.
Privacy -The nature of social media tools such as Facebook, Twitter, and LinkedIn is for friends and acquaintances to share information, media in the form of picture, video etc. These forms of information dissemination are so personal that it almost becomes impossible for people to know when to draw the line of communication. And moreover a lot of corporations and organizations are now using these media for networking; hiring, promotion and advertisement purposes which means that information going through these channels are no longer personal but corporate. It also implies that the boundaries between personal and professional lives tend to be Copyright -The subject of copyright will arise and pose a risk when pictures, videos etc are posted on social media and they go "viral" or are used without the permission of the owner or when pictures are tagged. The subject of ownership and intellectual property will always arise with social media.
The Future of Social Media in the Workplace
Even before the Ontario College of Teachers Professional Advisory was released, there have been a lot of debates across the globe on the use and impact of social media in the workplace and also among professionals like medical practitioners, legal practitioners, nurses etc. While acknowledging the ubiquitous nature of social media, Lowe and Yeung (2011) noted that Canada does not have any specific laws focused on regulating social media sites; as result it means that lawyers have to be creative in dealing with issues that arise with these issues. They said that as a way of integrating social media in the workplace, businesses need to prepare to react to the ubiquitous nature of this media. They suggested preventative measures such as using legal counsel to prepare general policies regulating employees conduct when using these media during business hours.
Similarly Moulton (2010) noted that the use of social networking sites has created more legal issues. Having a social media policy in place will reduce the risks and complexities of legal problems for employers. This policy should comply with privacy laws and should respect workplace policies and confidentiality agreements. I am assuming that workplace policies being suggested by in this case will include bargaining unit contracts and agreements in the case of a unionized environment.
In the United States it has been observed that the use of social networking websites has outpaced established legal practices and that bar associations need to fill the gaps by coming up with opinions and best practice guidelines. Bennett (2009) While some employers are afraid of the risks posed by social media and are reluctant to embrace it and agree that it is now a way of life, suffice it to say that these tools have come to stay and its use will need to be properly addressed by regulatory bodies, employers, unions etc.
Recommendations
A lot of employers have information technology policies in place for their employees but this should not be confused with social media policies. Social media policies should include guidelines and expectations of the employer for the appropriate use of social media in the work place and beyond. Examples of these can be found in Appendix I (Ontario College of Teachers Professional Advisory). Waggott (2010) suggested that a social media policy should cover not just company blogs and social media accounts; they should cover appropriate use of employee"s personal accounts. He further noted that these policies need to clearly state that use applies to both work computers and any personal devices. These guidelines and policies must come with these explanations when being implemented since many employers are also using social media Guidelines on the appropriate use of these tools must be available to the employees. Even in the wake of the phone hacking scandal that has rocked News International recently; in an analysis of the governance issues that this case has exposed, Garrett (2011) identified that the company (News International) needs to review its email and document retention policies on a regular basis since email was one of the means of communication that sparked the scandal.
Suffice it to say then that these days policies for using social media is highly imperative for employers in the public and private sector and also regulatory bodies with the rate at which technology keeps changing. These policies will be constituted by legal experts, human resources, union representatives so as to cover all grounds such as the risks and benefits to both employees and employers. Waggott (2011) observed that it is important for employees and employers to understand how social media use fits into traditional employment and labour concepts. And furthermore, he noted that social media policies need to be integrated into companies existing policies on protection of privacy and confidential information, workplace safety, discipline and conduct in the workplace; there is a need for a delicate balance between restricting employees" right to freedom of expression and protecting the employer. A policy for the use of social media will also serve as a safe workplace document which is always very helpful in a diversified environment.
A social media policy will take into consideration the fact that technology keeps changing and so it will be all encompassing to address all future and emerging trends. Each organization will be prepared to keep abreast of latest developments and include them in their policy.
Employers should provide a mandatory orientation and training for employees on the impact of social media in today"s work place. This will be a part of the implementation process when guidelines and policies have been drafted. Contents of such training will include enlightenment on how to write comments on these sites, the nature of the language and content to be used when making comments about the work place.
CONCLUSION
This paper has reviewed the Lougheed case where the decision of the British Columbia Labour Relations Board was that the termination of two employees as a result of postings that they made on a social networking site (Facebook) was not motivated by anti union animus;
instead their comments were found to be egregious and damaging to their employer"s business.
The BCLRB in this case did not address whether the postings made were a demonstration of the employees Charter Rights. In my opinion and despite the courts" decision in Pridgen v University of Calgary that postings made by students about a university professor on Facebook was a way of demonstrating their freedom of expression under the Canadian Charter of Rights and Freedoms; guidelines and policies are necessary to address the risks involved in using social media .
I noted that the employers in the Lougheed case admitted that they have not been exposed to any incidents about the use of Facebook by an employee which is a clear signal that employers need to have such policies in place. The paper makes some recommendations for employers having reviewed some of the risks involved in the use of social media. I also reviewed the recently released guideline by the Ontario College of Teachers (Appendix I).
